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MAY IT PLEASE THE COURT:

In the orij^inal brief, heretofore riled herein, various local

statutes are cited, and tho substance theieof is given. How-

ever, in order that tiiere may be no doubt as to that, we give

thein in full

:

Civil Code, Sec. 2207: -'Several contracts relating to

the same matter, between the same parties, and made as parts

of substantiailv one transaction, are to be taken together."

Civil Code, Sec. 1473: "A grant is to be interpreted in



favor of the grantee, exxept that a reservation in any grant,

and every grant by a public officer or body, as such, to a

private party, is to be interpreted in favor of the grantor."

('ivil Code, Sec. 4613: "One who grants a thing is pre-

sumed to grant also whatevei" is essential to its use."

Civil Code, Sec. 1250, Subdivision 10: "The following

land burdens, or servitudes upon land, may be attached to

other land as incidents or appurtenances, and are thi^n called

easements: 10: The right of flooding land."

Civil Code, Sec. 2215: "Particular clauses of a con-

tract are subordinate to its general itUent."

Civil Code, Sec. 2217: "Repugnanc\- in a contract

must be reconciled, if possible, by such an interpretation as

will give some effect to the repugnant clauses, suboi'dinate to

the general intent and purpose of the whole contract."

Civil Code. Sec. 2219: "In cases of uncfrtaint\' not le-

moved bv the preceding rules, ihe language of the contract

should be inter[)reted most strongly against the party who

caused the ui)ceri,iint\' to exist. The promisor is jiresumcd

to be such partv; except in a contract between a public officer

or bod\', as sucli, and a private pai't}', in which it is [)resumed

that all uncertainty was caused by the pri\ale party."

Civil Code, Sec. 4606: "He who consents to an act is

not wronged bv it."

Code Civil Procedure, Sec. 3136: "For the pixper con-

struction of an instrument, tlie circumstances under which it

was made, including tiie situation of the subject of the instru-
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ment and of the paities lo it, may also be shown, so that the

judge be placed in the position of tliose whose language he is

to interpret."

Code Civil Procedure, Sec. 3134: "In the construction

of a statute or instrument, the otlice of the judge is

simplv to ascertain and declare what is in terms Oi* in sub-

stance therein, not to insei't what, has been omiited, ov to omit

what has been inserted : and where there has been several

provisions or particulars, such a construction is, if possible, to

be adopted as will gi\'e effect lo all.''

Pol. Code, Sec. 3690 : '-All taxable pi"opertv must be

assessed at its full cash value. Land and the improvements

thereon must be separately assessed."'

Pol. Code, Sec. lOio: '-Members of the legislative as-

semblv and all officers, executive, ministerial or judicial, must,

before the\' enter ujion the duties of their respective offices,

take and subscribe the following oath or affirmation, to-wit:

'I do solemnU' swear (oraffii-m) that I will suppoit, protect

and defend the constitution of the United States and the con-

stitution of the stati- of Montan.i, and that I will discharge

thetluliesof m\olRce with tidelii\-; and that I have not paid or

contributed, or promised lo pa\' or contribute, either directly

or indireciK'. an\- mone\- or oiher valuable thing to procure

mv nomination or election (or appointment), except for neces-

sar\- and proper ex[)enses expressly authorized by law: that I

have not knowingh' violated anv election law of this state, or

procured it to be done bv others in my behalf: that 1 will not

knowinidv i-eceive. directh' or indirectK', anv monev or other



valuable thing for the performance or non-performance of

anv act or duly pertaining to my office other than the com-

pensation allowed by law. So help me God." And no other

oath, declaration, or test must be required as a qualification

for any office or trust."

In the case of Foster vs. Parham, 74 N. C. 92, cited by-

counsel of appellants, we desire to call the court's attention to

the distinctions between that case and the case at bar.

In the Hrst place no grant of any right to raise the water

was given. There was a bare deed of a small piece of land,

(an acre, more or less) out of what is called the lower tract.

This small piece was to be measured by raising the water 12

feet over the water wheel. It appears that in so raising the

walei" to the height specified an upper tract belonging to the

plaintiff was flooded. This upper tiact was 3^ of a mile

away and there was land belonging to a third i)art\- interven-

ing between the upper and lower tract.

There is nothing in the (opinion suggesting an\- right of

recovery in the lower tract, but it was decided that the flood-

ing of the upper tract, which was entirely separated from the

lower tract by a parcel of land owned by a third partv, was

not contemplated b\ the parties.

In the case at bar it will be noted that there is no inter-

vening tract of land belonging to some third part^• upon which

to base a conclusion, as in the Foster case, that the floodin<:

of the upper tract was not contemplated.

From the bill of complaint, paragraph W . (Tr. p. 6), it

will be seen that appellants base their claim for relief upon
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their o\\iKr>hip of lot 12 in Section 6, lot 9 in Section 6, lot

14 in Section 5, the N ^4 of N. W. ^ of Section 8, lots 3 and

4 in Section 8, lot 11 in Section 6, and lots i, 10 and 11 in

• Section 8, all in township 9, North of Range i East.

An examination of the maps in evidence will show that

Lots 9 and 12 in Section 6, are almost surrounded bv the

land the right to flood which was granted to appellee (i. e. b}'

lots 7, 8, and 10 in Seciion 6, and lot 6 in Section 5.) Lot

II in Sectioti 6 is just across the slough from land the right

to flood which was granted to iippellee (i. e. Lot 10 in Sec-

tion 6.) Lot 14 Sec. 5, Lots 3 and 4 Sec. 8, and N. y^ of N.

W. ^ Sec. 8, form part of land appearing on maps as a small

island, just south of the tract marked "Big Island" on Gov-

ernment maps. This island is just south of, and across the

slough from land the riglit to flood which was granted to ap-

pellee (i. e. lot 10 Sec. 6, Lots 6 and 7 Sec. 5), and lots i, 10,

and II Sec. 8, are on opposite side of river from said small

island. So that the tract upon which this suit is based is not

served from the land conveved, as in the Foster case; that is

to sa\ , there is no intervening land which we would flood.

We might here suggest that the ri\er would hardl\- be suHi-

cient severance to show a want of contemplation on the part

of the parties to flood the east bank, in view of the fact that

the right is granted to raise the waters on the west bank. To

raise the waters upon one bank and not raise them to the

same height upon the opposite bank also, would, of course,

be impossible.

Referring again to the Foster case: A. is the owner of

tracts I ;md 2. He makes a conveNance to H. ui which he
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sells to B. so much of Lot i as 12 feet of water over B"s

water wheel will flood. The conveyance is clearly a convey-

ance of a part or all of lot i, no more. He did not grant the

right to raise the water 12 feet, but sold such portions of Lot

I as 12 feet of water over B*s wheel might cover, whether it

be all or onlv a part of Lot i. So that in so far as the water

is concerned, it is a Mode of Measurement, nothing more. No

ricrht of floodincT or anvthir<j else is irranted with Lot i. It

is a bare deed of the land, and the 12 feet specified is to es-

tablish how much of Lot i is conveyed. Xo part of Lot 2 is

pretended to be conveved. nor is any right or easement of

anv kind conveved. It is a bare, naked grant of a certain

amount of land contained in Lot i and that amount is to be

measured bv raising a stream of water 12 feet over a water

wheel. Xo right is granted to maintain it, or ]ea\e it anv

lono-er than necessarv to make the nieasurement. The onlv

purpose of raising the \>ater, as far as appears in the instru-

ment, is to '-establish the lines." Having established the

lines, tile grantee has a bare grant of a strip of land, with no

rights of any kind attacliing to it. It is probable that the

grantor could not complain of damage done to Lot 2. which

resulted from the raising of the water as specified in order to

establish the lines, but undoubtedlv would have claim for

damage to Lot 2. if, after the lines were established, in ilie

manner provided, the grantee continued to maintain 12 feet

of water. Xo such right was granted. And such is the

Foster case. The right to raise it, is simplv to '-establish the

lines'" of the land conveyed. As soon as tliat purpose was

accomplished, defendant in the Foster case had nothing left



but a bait' lit-ed of the portion of the "lower tract" which

those Hnes indicated. A bare deed, with no rii^ht to Hood, or

any other ri^lit attaching other than the usual rights, attach-

ing to the bare grant of a tract of land.

And so the Foster case comes within the same Criticism,

(found on page 65 and 66 of our original brief) as all of the

rest of appellant's citations.

Tile land is convened for no special purpose, and to re-

fuse to allow the grantee to use it in a manner such as will

injure other land of the grantor, is not defeating the purpose

of the grant, for the grant specifies no purpose, and where

no purpose is specified, the law holds that the grantee has no

right to use it so as to injure anolhei".

We have already in oui- original brief, treated at length

the instruments in the case at bar, and the undoubted special

purpose existing, and the appellants' undoubted attempt to

defeat the speciried purposes of their own grant, and while

we do not propose to go over that branch again, we wisli to

repeat, that in the Foster case, and all of the other cases cited

by appellants, no special purpose of the giant appears, and in

such case tlu; well known, and unquestioned doctrine: "Use

your ow:i so as nr)\. to abuse tiie |")rc)[)erty of another,'' applies.

Now, to make the al)ove supposed case correspond with

the case at bar, A would grant to B, Lot i, and while being

the owner of LdI 2, agree; to permit and iec*)gnize the right

of tlie grantee to flood Lot i, h\ the waters of the stream as

the sanu; mav be raised bv tin- water wheel, as the said water

wheel now exists, oi" as the sanu- ma\' hereafter bt; raised or
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lowered, without claim for damage. This is a grant

of a special purpose. The grant of a privilege—an

easement—a right, and until that purpose has been ac-

complished—until that privilege—easement—right has been

accomplished, we insist that the grantor cannot com-

plain; that he cannot defeat his own grant by reason of the

natural and inevitable consequences following its exercise.

The many cases cited m our original brief bear us out in our

contention, and appellants' citations do not establish a doctrine

to the contrary.

In the Foster case the c]Ged was substantially as follows,

viz:

The said heirs (of John W. Foster) in consideration of

six dollars, have granted, and do grant unto J. M. Ha3es and

A. K. Parham a certain parcel of land on the west side of

French Broad river, on New Found Creek, joining the said

heirs, and A. K. Parham's lands, the waters of a dam giving

twelve feet over the wheel to establish the lines, containing

one acre, more or less.

The court held, that this did not grant the right to flood

land three quarters of a mile distant, and separated from

plaintiff's lower tract bv the land of another person.

The court says: "The injur}' to the upper tract by the

ponding of the water was unexpected and took both parties

b}- surprise."

That was simply the naked grant of land, and not the

right to flood, except as a person may flood his own land.
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The tioocliiin was simply to determine the quantit\- of land

conveyed. The hnes could have been established without

applyin(^r the water at all. Plaintiff conveyed in a single tract

as much adjoinini^ land (estimated to be an acre) as would be

flooded by a 12 toot dam. Tiiis did not convey a separate

tract A^ of a mile awav.

The dct^d in that case was intended to convey about one

acre of land as therein generally desci-ibed. The grantees

ownetl a disconnected parcel of land 3^ of a mile distant, of

the annual rental value of $65—the said parcel presumably

being of the value of about $600. The contract was for the

sale of land and not the right to flood, the flooding being

merely a method of surveying. It is elementary that land

cannot be an appurtenance to land. If the grantees purchas-

ed a right to anything beyond the acre, it was a fee simple

ownership of the whole distinct tract. Now it would be ab-

surd to presume that the grantors intended to sell, or that the

grantees thought they were buying, for six dollars, a remote

tract of land worth six hundred dollars—(See statement of

facts in Foster case).

It would appear from the evidence of Mr. Bach (Tr. p.

420), and from Mr. Whitley (Tr. p. 342), as well, thattheex-

pression : "Also such other land as the party of the fust part

now owns on the island in the Missouri river near the above

mentioned property," as used in the release, refers to land on

the Little Island, which is immediateh' south of the tract of

land maiked "Big Island" on the Government maps.

It will be seen from the testimony of Mr. Bach (Tr. p.
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539)5 that in drafting the instrument known as the release,

which was drawn the day before the others, that Mr. Whitley

took him to task for not having inserted the expression : "Also

such other land as the party of the first part now owns on the

Island in the Missouri River near the above mentioned

propertv," and that thereupon that clause w as inserted in the

release, in the presence of Mr. Kaufman, and that Mr. Bach or

someone else then suggested that it should go in the lease as

well. It was properlv in the release because of the fact that

we desired to be released from all and every damage

which the Power Company had caused to apellants

herein, prior to the execution of the papers. It seems

to be quite out of harmony with the logic of things

to be in the lease, but as explained by the testimony above, it

was put mto the lease as above stated, which accounts for the

fact that we were seemingly leasing to the appellants that

which belonged to them. That inconsistency, of course,

appears, but when we try to apply the language to what was

called the Yello.v Island we meet a similar inconsistencv in

this: That the Yellow Island is a part of Lot 4 and had al-

ready been conveyed to us by the appellants herein, in the

deed to us, and we had already leased it back to them so that

if construed as appellants construe the clause, it would be an

absolutely unnecessary phrase. It is true that in the opening

of his argument, counsel for the appellants expressed his be-

lief that the land marked "Deegan Ranch*' on the Big Island

was the land which was meant by that expression. That be-

lief may be a very interesting matter of record, but the testi-

mony shows that the appellants never claimed that it meant
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lluit, but icstitied on the contrary, that it meant the Small

Island known as the Yellow Island.

The court below found (Tr. p. 778) that the phrase re-

ferred to land on the Island which we have termed the Little

Island, wliich is immediately south of the tract marked Big

Island upon the Government maps. There being evidence

to suppoi t the finding of the court upon t.iat issue, we assume

that this court will not disturb that finding. Consequently, as

above stated, if any injunction should be granted in this case

(as we cannot conceive there can be), still the injunction

should not read as prayed for, but should be confined to land

other than that which we were directly authorized to flood.

At the bottom of page 6 of Appellee's brief is the follow-

ing sentence, viz.: "Whether this reservation secures to ap-

pellee the right to flood adjoining lands of appellants, as a

natural consequence of flooding the leased land, it is unneces-

sary here to consider, as that right is expressly given by a

subsequent covenaYit of appellants."

The words "expresslv given" are not technically accur-

ate, for the right was not given in express terms, although

given in effect.

The thought intended to be conveyed was that the right

to flood appellants' said lands, if necessary to flood them in

order to flood the leased lands, was given bv a coven.uit in-

serted expresslx' for that purpose. This view is exjiressed in

the brief in several places, both before and after the criticised

words. The context left no doubt as to the meaning of the

sentence. H<iih the brief of appellee, and the opinion of the
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Circuit Court (Tr. p. 781 and 782), treat the second covenant

as giving the right to flood appellants' lands, not as granted

by express words, but as granted as an incident to the right to

flood the leased lands. Even if the court could make a new

contract between the parties and eliminate the second coven-

ant of the lease "B", the right of the Power Company to flood

appellants' said lands if necessary to flood the leased lands,

would be granted bv an implied covenant in the leservation

itself.

"A grant is to be interpreted in favor of the grantee, ex-

cept ihat a reservation in any grant, and every grant bv a pub-

lic officer or body as such, to a private party, is to be in-

terpreted in favor of the grantor."

Montana Civil Code, Sec. 1473.

"Another rule of general application is that the reserva-

tion must be out of the estate granted, and not out of another;

though in some peculiar cases such a reservation may oper-

ate in tlie nature of a grant from the grantee to charge upon

other premises the burden of contributing the means of enjoy-

ing what is thus reserved."

3 Washburn on Real Prop. (5th Ed.
) p. 473.

In Dyer vs. Sanford, 9 Met. 405, Chief Justice Shaw,

speaking for the court, savs:

"We have no doubt, that by apt words, even in a deed

poll, a grantor may acquire some right in the estate of the

grantee. It is not, however, strictly by wav of reservation,
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but by way of condition or implied covenant, even though the

term "reserving" or "reservation" is used. If a grant is made

to A, reserving the performance of a duty, to-wit, the pay-

ment of a sum of money to a third person, for the benefit of

tlie grantor, an acceptance of the grant binds A to the pay-

ment of the mone\-. Goodwin vs. Gilber, 9 Mass., 510. So

where a demise is made to A, reserving a rent in monev or

in service, it is not strictly a reservation out of the demised

premises; but the acceptance of it raises an implied obligation

to pay the money. So we think a grant may be so made

as to create a right in the grantee's land in favor of the grant-

or. For instance: suppose A has close No. 2, King between

two closes, Nos. i and 3, of B; and A grants to B the right

to lay and maintain a drain from close No. i, across his close

No. 2, thence to be continued through his own close. No. 3,

to its outlet: and A, in his grant to B, should reserve the

right to enter his drain, for the benefit of his intermediate

close, with the right and privilege of having the waste water

therefrom pass off freely through the grantee's close, No. 3,

forever. In effect, this, if accepted, would secure to the

grantor a right in the grantee's land: but we think it would

enure by way of implied grant or covenant, and not strictly

as a reservation. It results from the plain terms of the

contract."

A reservation bv the grantor mav be construed as an im-

piled covenant b}' the grantee.

Arthur vs. Case, i Paige, 447.

Case vs. Haight, 3 Wend. 632.

Hovt vs. Carter, 16 Barb. 212.
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This is particularly the case under the Montana Statutes,

which changes the common law rule as enunciated by some

courts in regard to the construction of a reservation.

The parties to "Exhibit B" did not choose to rest upon

the implied covenant flowing from the reservation, and there-

fore inserted the second covenant as part of the consideration

for the lease. This covenant contains words of grant, viz:

"agree to permit and recognize the right of without

claim for damage.'" This is the grant of a right without

reference to the reservation. If this covenant merely ad-

mitted what was expressed in the reservation, it would con-

stitute no part of the consideration, but the lease distinctly

states that it is made in consideration of the covenants.

"The whole of a contract is to be taken together so as to

give effect to every part, if reasonably practicable, each

clause helping to interpret the other."

Mont. Civ. Code, Sec. 2206.

If full force and effect be not given to the grant contain-

ed in this covenant, or if it be eliminated or treated as mean-

ingless, the court will in effect make for the parties a contract

which they never entered into.

The right given to the Power Co. was to flood the leased

premises to any height required to get sufficient water power

for its business.

In the case of Sweelland vs. Grants Pass New Water.

Light & Power Co., 79 Pac. 337, the court at page 341 says:

"It is further insisted that the dam has been raised in
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height so ;i>s to overflow plaintiff's land to a depth greater

than formerly, and that this should be inhibited. The

evidence probably sustains the contention as to the raising of

the height of the dam, but the grant is so broad in its terms

as to indicate clearly an intendment to confer the right to do

so. It reads, after giving the right to construct, repair, re-

build and maintain the dam, abutments, and cribs therein,

thus: "Together with the full, fiee right, liberty and privi-

lege forever to flow the waters of said Rogue river back

upon and ovei" the said land of the party of the first part at

any and all times as a result and in consequence of said dam

across said river without any damage or claim or demand for

damages upon the part of the party of the first part, his heirs,

or assigns." These terms are explicit, and do not in any way

limit the company in constructing the dam to any height it

might deem proper, in so far as the plaintiff is concerned."

The right given the appellee in this case to flood the

leased lands is certainly as broad and explicit, as the right to

flood in the case last above cited.

In the case now before the court, the second covenant

would not be plainer if read, "We, Stadler & Kaufman, agree

to permit the Power Co. to flood all of the leased land, and

to raise the dam liigh enough to do it, and we shall claim no

damages for the consequences." If the appellants, who are

the grantors of the right to flood, had desired to prevent the

flooding of their land, they would have provided against it in

the agreement, I'2.\hibit B.

Whether the words '-without claim for damaire" be treat-
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ed as a release or a grant of immunity from claims for dam-

age, they would be given the same construction, and they re-

lieve the Power Co. from any and all liabihty on account of

flooding appellants' land.

Appellants' counsel dwells largely upon the questions of

ambiguity and uncertainty.

There is no ambiguity or uncertainty in the reservation

or covenants in Exhibit B, and the counsel begs the question

in assuming that there is. An expression or clause is not un-

certain when it is plain under the ordinary rules of construc-

tion. It is only uncertain when after applying those rules

the meaning is still doubtful.

Civil Code of Montana, Sec. 2219:

"In cases of uncertamty not removed by the preceding

rules, the language of the contract should be interpreted most

strongly against the party who caused the uncertainty to exist.

The promisor is presumed to be such party: except in a con-

tract between a public officer or bod}', as such, and a private

party, in which it is presumed that all uncertainty was caused

by the private part}-."

If the grantor draws a deed, it does not follow that a

reservation therein must be construed against him. If the

grantee draws a deed, the instrument is not simply for that

reason to be construed in favor of the grantor. The court

may not change the law because a party draws the instru-

ment.

The court may not construe an instrument against a party
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in order lo create an uncertainty, and then further construe

against the same party because such uncertainty has been

created

A presumption may not be based upon a presumption.

U. S. vs. Ross, 92 U. S., 283.

Referring to the Bushnell case, counsel for appellants

in his brief, at page 60, assert substantially: First, that "he

is not able to agree vvitii the conclusion reached by that

court;"' second, that "this case is not in point here."

In the opinion in that case the court says that the deed

must be treated as a contract voluntarily entered into by the

parties, notwithstanding it was the result of an arbitration.

Man}' cases may be imagined where a person having the

right to use or occupy one lot may not encroach upon an-

other. The supposed cases of the Anaconda Mining Co.,

and the Montana Mining Co., are certainly not analogous.

The right by necessity to deposit tailings upon the land o|

another depends upon the grant or the contract. It is easy

to suppose dissimilar cases, and then prove that different laws

applv to them. It is eas}- to build up straw men and knock

them down.

It is not contended that the simple grant of the right to

deposit tailings upon one lot necessarily gnes the right to

deposit them upon anotiier. If A grants to B the right to

pile stones upon 40 acres of an 80 acre tract, that would not

ordinarily give B the right to dimip and tumble them upon

the other 40 acres.
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If in some supposed Anaconda case the company ac-

quired the right to dump taihngs on a 40 acre tract by carry-

inc- them to the top by a stream to flow upon the tract, then

any water or sediment that might flood, or be deposited upon,

the other 40 acres as the necessary result of such carrying of

taihngs, would not be cause for complaint.

The counsel loses sight of the fact that in order to flood

the leased lands by raising the dam for tlie purposes of its

business, the Power Co. was compelled to flood the other

lands of complainants. The flooding is as much an incident

through necessity, as a right of way by necessity is an inci-

dent to a grant.

Appellants' counsel says in substance: If in the Bush-

nell case the defendants, after the meadow was covered, had

built a flume and run the tailings upon the pasture land, that

case would be like the one at bar. (Appellants' brief, p. 61).

Instead of being like it, it would be the reverse.

In this case the appellants' land must be flooded in order

that the Power Co. may enjoy the right to flood the leased

land.

There is frequently a difference between ponding and

flooding, by raising the water of a stream. A person given

the right to pond to a certain line ma}- not pond beyond that

line, but he is not, in the absence of negligence, liable for

damages that necessarily result from ponding to that line.

Given the right to make a pond of a certain size he mav not

make a larger pond, and appellee never made such a claim,

and that is not the question before the court, but the grantee
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has the nghi lo flood any land necessarily flooded in making

the pond.

The case of Howell vs. McCoy, 3 Rawle, 256 (cited at

page 62 of Appellants' Brief), is not analogous. In that case

it was held that the defendant had no right to pollute the

stream, and that the deposit of tan bark upon the other land

of the i-ranloi" was not necessary for the carrvinijf on of dt-

fendants business.

The parties have never put a practical construction upon

the co\'enants in Exhibit B, inconsistent with the right of the

Power Co. to flood appellants' land.

Appellants built cattle sheds in spring of 1902, at cost of

between one thousand and eleven hundred dollars, (Tr. p.

57). The sheds were needed for the 250 head of cattle

which appellants wintered on the flooded land, (Tr. p. 72).

The sheds were needed even when the dam was raised the

highest.

The Power Co. ever since the making of the contract in

Jan., 1899, has asserted the right, and acted upon its right to

raise the dam to anv height lequired for its business.

Mr. W'hitlev in his testimony savs: "I remember dis-

tinctly stating to Mr. Kaufman that at periods of low water

we would undoubtedly resoit to flashing, ami at that time the

flooding would undoubtedly bring the level of the water to a

height the same as flood heigiits in the spring.'" (Tr. p. 341)-

The statement was made during the negotiations for a

sale and lease of the profierly. The land was flooded in
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high water prior to 1902, without flash boards. (Tr. p. 324,

325). The elevation maps show that appellants' said lands

were flooded in time of high water prior to 1892 (Tr. p.

327, 328). Gerry found this flooding without flash boards

on lot 9, Sec. 6 (Tr. p. 329). The Power Co. understood

from the papers that it had the right to raise the dam as done

in 1902 (Tr. p. 322). Construction of the dam was com-

menced in 1896 and completed in 1898 (Tr. p. 318).

In 1898 dam was raised 5 or 6 feet by flash boards (Tr.

p. 318).

In 1899, 1900 and 1901, dam was raised from 4 to 6 feet

by flash boards (Tr. p. 319 and 320).

In 1902 dam was raised 7 feet by flash boards (Tr. p.

318V

The dam was raised 7 feet in 1902, because the pole line

had been completed to Butte and more power was needed.

Several thousands of horse power were needed to supply

Butte (Tr. p. 320).

This shows that the Power Co., believing that it had the

right to raise the dam and flood said leased lands and also ap-

pellants' lands if necessary to do so, had raised the dam w hen-

ever and as often as it needed increased power for its busi-

ness.

The practical construction of the parties was to the

effect that the Power Co. had the right to raise the dam as

high as it might desire, and flood appellants' said lands if nec-

essary to do so, in order to flood the leased land.
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That ilu- lease was maile for 20 vears instead of 999

years, is ikji. material. It siiiipl)' indicates that tlie l^ovver Co.

did not know how far it mi<^ht extend its business, how much

power it would need, and how much land it mij^ht desire to

flood. Tlie appellants took their chances as to how much

land would be flooded by the Power Co.

It will be seen from the evidence that C. W. Whitle}'

(mana<^er of the Power Co. at the lime of the execution of

exhibits A. B. C. ), knew that appellants owned certain lands

other than the land described in said instruments (see Tr. pp.

348, 356, 388, 399, 400, 404, and 405); it also appears that T.

C. Bach, attorney for the Company, was aware of that fact

(See Tr. pp. 421, 422, and 732); the condemnation proceed-

ings on their face advise appellee that appellants were the

owners of other land which was not condemned and which

was not inserted in the said three instruments and which is now

a part of the land upon which appellants cause of action is

based, to- wit: Lots 9 and 12 in Section 6 (see paragraph 4

of the complaint, Tr. p. 6, and see report of Commissioners,

Tr. p. 28).

The case of Simpson vs. Wabash R. Co., 46 S. W., 739, is

almost identical with the case at bar. In that case the court

says: "The license of 1883 authorized a pond covering 7

acres, more or less, of the 13.14 acres constitiiting lots 9, 10

and II. It must be assumed that both the licensor and

licensee knew, at the time the license was granted, that the

construction of a pond on lots 9, 10 and 11 would cause water

to stand on lot 13. Yet lot 13 was not mentioned in the
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license, and defendant was granted no easement as to it, un-

less it results from necessity; that is, unless the defendant

could not possibly enjoy the privileges conferred by its license

without interfering with the possession of lot 13. Under

the terms of the license, defendant is conceded to have the

right to cover 7 acres of lots 9, 10 and 11 with a pond, and,

if in so doing, the water necessarily covered the whole of lot

13, the licensor, or those in privity with him, would have no

claim against defendant. But this did not give defendant any

right to the possession of any part of lot 13. The licensor or

his grantee still owns lot 13, and although it was covered

with water, he had a right to the possession of that lot. Lot

13 was the servient estate, and lots 9, 10 and 11 the

dominant estate, so far as the water was concerned; but,

because the former had to submit to the water coming from

the latter, tliit fact gave the licensee of the latter no right,

title, interest or estate in the former, under the circusmtances

of this case. Ordinarily, the owner of the servient estate can-

not erect a dam on his estate, and thereby interrupt the

natural flow of the surface waters and cause them to stand on

the dominant estate; but that principle has no application to

this case, for the reason that the owner of the servient estate

here has constructed no artificial obstruction to the natural

flow of the waler, and because the very purpose of the ar-

rangement in this case was to cause water to stand on the

dominant estate. If the licensor had constructed, or his

grantee should now construct, a dam or levee along the east

line of lot 13, and the west (or rear) lines of lots 9, 10 and 11,

and thereby confine the waters to lots 9, 10 and 11 and
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kt.'e|> them otf of the lower ground in lot 13, or should fill up

lot 13 so as to raise its surface above the level of the water

authorized to be on lots 9, 10 and i t by the construction of a

pond on those lots, the licensee would have no claim what-

ever against the owner of lot 13 for so doing. No rights or

privileges of the defendant, under its license, would be there-

bv interrupted <u- interfered with. It would have the effect,

perhaps, of bt'iienting defendant, for it would conhne the

water to tlie lots contemplated by the license, and increase

the volume of water available to defendant, and it is water

the defendant wanted; that, too, water stored upon and ob-

tained from lots 9, 10 and 11. It is not at all clear that if, by

reason of drought, the water standing on lots 9, 10 and 11

should be exhausted, the defendant, under its license, would

have a right to go upon lot 13, and take water therefrom

which had escaped from the higher ground of lots 9, 10 and

II. So, it is not beyond conception that raising the grade

of lot 13 might, under extreme conditions, be a benefit, and

not an injurv, to the licensee. The owner of lot 13, there-

fore, has a right to the jiossession, burdened by the water wliich

naturally Hows upon it from the higher ground on lots 9, 10

and II, and increased b\- the maintenance of the authorized

dam, which ma\', but is not clearly shown to be, more than

would be the case if the dam h.ul not been constructed. Hut,

as above pointed out, if the owner, at any time, deems it to

his advantage to till up lot 13, and tliereby contine the waters

to lots 9, 10 and 11, which now ilow naturalh' from these lots
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onto lot 13, the defendant will not thereby be ousted from or

injured in any of the rights conferred upon it by the license."

Appellants, for a large and valuable consideration,

granted appellee the right to raise the dam; will the court

deprive appellee of that right because of the natural and

inevitable consequences resulting therefrom? Appellants must

be held to have known and contemplated the laws of nature.

Having granted a right to raise water at a certain point, in a

certain specified manner, they cannot be heard to say that they

did not contemplate the water seeking a level, or complain of

damage resulting from the identical carrying out of the right

granted, in the identical manner provided.
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